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To the Printer 7 the Ponte AovERTIONR. 


e n 18, tyre 

Mean to trouble you with ſame few Ob- 
3 ſervations and Doubts which have oc- 
curred to me upon the late Adjudications in 
the Caſes af Almon and Woodfall. I am a 
ſpeculative and not a practiſing Lawyer, for 
which Reaſon it may very. poſſibly happen 
that I may be inperfectly informed of what 
paſſed, or judge inaccurately if truly inſtruc- 
ted. However, I ſhall utter my on Senti- 
ments ſincerely, diſpaſſionately, and uninvi- 
diouſly, — ſite the learned Bench 
diſcharged honeſtiy the Duty af their Of- 


fices, whether thoir enn 1 tfongh 


founded and Law. 


1 "A 


L -= Plea is the 


dict is guilty or not guilty. The Judge can 
in no Caſe pronounce an 
of any Crime; it is his Country alone that 


rler — 


960 OS og r r ef 


14.0 
I have always andecidiad chat it was a firſt 
Principle in the Engliſh Conſtitution, and 
the great Securi the Perſons of thofe 
who. live * it, that . be 
found guilty of any Crime but 
and 0 is e through the 63. 
Region of Crimes, from Treſpaſs and Miſ- 
demeanor to Homicide and ich Treaſon, 
The Law muſt ariſe from the Fact, and 7 | 
that Account muſt go with it to the 
It is therefore the Duty of the ris Jad: a 
$ Up, 


the Fats have come out, when 
 t6 direct the Jury as to the Law, that is, to 


int out to them what he infers to be the 
w, from the Facts proved. This is done 


that che Jurors may have every Thing be- 
fore them, - both the Facts and the Law, in 


order to form a proper Concluſion, wither 
the 3 upon the whole, bo or ĩs not 


Iſſue, * Fark Ver- 


Engliſhman guilty 


can do it. The Proſecution is at the Pub- 
lic Expence for the Benefit of the Commu- 
nity, and the Power of finally j whe- 
ther any Perſon arraigned be cri or not 
is left to themſelves. The Oath of the Ju- 


rors is that A eee. and truly try, 
and true Deliverance make between the 


r 

„ dence.” The Charge is what the Indict- 
ment or Information lays to the Defendant, 
and the Evidence thereof is either internal, 
inging from the Nature of the Act itſelf, 


or wy Nebel — outward 
Proof. can be criminally 
but for a Crime. 85 


the  Miſdemeanor which I 
ies of it which 
ublic or State Li- 
| to that alone. 
It is a Crime. which is d to be undefina- 
ble, for it may ariſe a Multitude of 
variable Circumſtances, and no particular 
Words conſtitute it; but whatever Writing 
falſely, maliciouſly or ſeditioully vilifies the 
State, is allowed to be ſo and no other. Good 
Words made uſe of ironically will, and bad 
Words applied jeſtingly will not, be a Libel. 
The Intent and Defign are what muſt de- 
termine 222 ave Hb or ĩt is not . 
jury whi ma uced, but 
A 
tried. If or Reparation be ſought 
ee Sufferer, a civil Suit is the Means of 
obtaining it; if Puniſhment be aimed at, it 


Li being 
huve in View, and that 8 
is only denominated a 

I. ſhall ovnfine my 


muſt be for forme Offener the Public 
Peace, and the Perſon uted muſt be 
proved to be criminal in his Intent. A De- 


. tendant in Libel indicted or informed againſt 

can plead no Juſtification, ſo that he cannot 

on urrer have the Opinion of the Court 

whether the 2 charged as a Libel, gr 
. BY 25 2 


- 


before recording 


| 4 +) 
fo ot vtdo P6int.of Law bur he muſt go 


to Iſſue upon it, becauſe the Crime, and con- 


ſequently the Ctiminalneſs of the Defen- 
dant, depends upon and reſults | frog the 
N of the Ada ail os 

This being the Caſe, the while Protec. 


. ou 1s agreeable thereto. The Information 
chatges 
in bavieg talicly maliciouſly and ſeditiouſly 

put forth. ſuch. 4 Papet. Ha, as all other 


the Defendant with being a Libeller, 


Criminals, puts thimglf for Trial upon his 
Country. The Jurors, ho are this Couns 
try, are ſworn; to. this Charge. The 
Crown Counſel tell p wag the Defenddat is 
charged, with the Crime of a. Libel, they 


ſtate the Writing, and endeavour: to ſhew 


the Jury that it is a falſe, wicked and ſedi - 


tious Publication; the Counſel of the othet 


Side as uniformly; attempt tb diſprobe the 
Concluſion of their Adverſaties and to per- 
ſuade the Jury of the . contrary : And after 


this is over, the Judge, in ſumming up, 
conſtantly makes Obſervations upon the Pa- 
7 2 gives the Jury his O cam" it is 4 


bel and the Reaſons I the 
bring in the Defendant gal the Cler 
their Verdict applies 
to them thus: 3 Wall then, you fay A. B. 
is guilty of the or Miſdemeanor 


a; pur panes erg he ſtands inform- 
E 


| {t or ãndicted, and. you fay all?” 
And the Foreman anſwers : for — Yes. 
COS? the FOR * up “ The 
hy IO 


"4 $ ) 
b gl 
"of the King wid 
E 


„ er a 
ure 25 


pub- 
« MB ack Bok ugint the Pea, ae. 


Bot (Credat judæus Appella I) it is 0 
Fes whether vw qr ua Th 
felative to the criminal Intent, is Matees 
Law und muſt therefore be 4% to the Corrt, 
notwithſtanding all theſe outward and viſible 
Tokens to the contrary, Nay, by the late 
Judgment in Wordfall's Cafe it is laid to be u 
__ which is not before the Jury, with 
they have todo, and if they 


ere profeſſedly upoh it, fach 
prom the be vitiated thereby. { 


In Mort; 
a finding of Nor 2 
is, upon the Merits) is a Nullity and vas 
no Way affect the Vardict. And ks an Ar. 
gument in Support of this neh Doctrine, it 
is alledged that if the Jury ſhould find a De- 
fendant guilty, he may moye in kn Atreſt of 
gment that the Paper he was chivged 
with and found to have publiſhed was no 
Libel; and the Court will enter into« Con- 
fideration of the Matter, and, if they thinke 
chat in Point of Law it does not amount to 
4 Libel, will arreſt the Which 
they could not do in chat Mode Wale Mat- 
ter of Pact. yt 
To cheſe Objections there ace various Ai 
Hwers, which, feparately taken, would ſa- 
tisfy a plain Man, PE Oy NG 


no Treſpaſe or , Miſdemeanor at all before 


Intent be not before the Jary, then there i 


them, becauſe there i is no Harm in Publica» 
tion, Blanks or le. abſtracted from the 
cine Drift thereof; and s 


the gy (i pat 8 the 


is contrary to 1 


liſh. Conſtitution, which require that no 
ſhall be found guilty of any Crime but 


by his Hs with the 


222 at the takin 
above ſtated. It is incon | 
formation itſelf being read to them as Zack 


Gas , and, their being ſworn to try. and 
eliueramce make thereon according to the 
Evidence. For Evidence is whatever evinces 


or makes to be ſeen the Truth of any Pro- 
poſition, whether from Reaſon or from Teſ- 
timony; and true or effectual Deltverance 
is to paſs their Judgment upon the whole 
of the C ee to do. 
Moreover, if the new Doctrine be true, that 
their j g about the Crime would vitiate 


| end, he Verdict, all the Judges, who 
have tried Libels for this laſt Century, from 


the Time of Lord Chief Juſtice Hyde down 
to, the preſent, even Scroggs and Fefferies, 
_ A their Duty. They have all 
tell the Jury, at the Crime for 
Ay the Defendant was to be tried by them 
was bo and enter into Proofs of ir s be- 


ing 


, — 


e 
ing ſo; and they themſelves have all uni- 
formly done the fame Thing, and, after 
telling the Jury their Opinions, that the 
Publication was a Libel, have concluded 
with ſaying it it let to you Gentlemen (as the 
State and all other printed Trials uniformly 

demonſtrate.) If the Jury have nothing to 
do wil b it, ſuch Diſcourſe is abſurd and im- 
pertinent ; nay,” miſchievous and criminal, 
if it will vitiate the Verdict and render it a 
Nulliry. Nay, the Information has always 
been vitiouſſy drawn, inſomuch as it has 
ever accuſed the Paper of being a fa/ſe, ma- 
licious and ſeditious Libel; and ſubmitted it to 
the Jury under that Deſcription, and as the 
Crime of the Defendant for which he was to 
be tried. I have indeed heard that of late, 
dy ſpecial Order, the Word faſt has been 
left out; but, if the new Doctrine be juſt, 
the Words Libel; malicious and ſeditious ſhould 
be likewiſe left out, ' becauſe by ſtanding they 
mut miſlead a Juror who liſtens to his Ch 
and his Oath. The Clerk ſhould be directed 
in lieu of aſking the Jury Well then you 
% fay the Defendant is guilty of the TeD 
and © M;ſdemeanor as he ſtands indicted, 
to aſk them, Well then you ſay he is the 
* "Publiſher of the fe fi and that 
„ he means by the Blanks and Aſteriſms 
what is interpreted thereof as he ſtands 
r po 1 For the Words Guil- 
a ty, refpaſs, Miſdemeancy, and IndiFed, im- 
Port that they have been trying him as a 


Criminal © 


—_— Criminal and for ſome Grige. . Thervival- 

4; ſo one farther Alteration in the Procgeding - 

M1 Which will be r requiſite, and that is ig te- 

Jt cording. this Verd. Inſtead. of the Form 

| | hitherto uſed, ** The. Jurors fay. upon heir 
| 


e ee 
the Peace | 

« Tuch Paper,” it ſhould be-that he 44 pub- 
* iſhed Paper, and by the uy ye hee | 
1 | Aſteriuns meant what is interpreted there- 
1 af by the Information. The Fact would 
. then bo clearly all that was left to the Jury. 
with the ſlight additional Matter of the Mean- 
ing of the Hiatus's ; and the general Inten- 
tion and Criminality of een 
Endler the Doctrine of the Day, all this- 

is io clearly Tight, that it muſt have taken 
[that whether any Man. be a iminal_ or 
nat, none but his (ral PHI rg let his 
 -Criminality be deduced from Ln Fat, 
or from a Mixture of both. 
As to the flimſy. Objection that were not 
this ſolely a Matter for the Judges to deter- 
mine, they cquld not agreſt Judgment after 
2 Verdict, there is nothing in it. In all 
other Crimes, whether capital or not, where 
nobody diſputes: that the criminal, Intent is 
left under the Dizedtion: of N n the 
| Motions; m be 2nd-are tally made in _— 
rt af OPER * there e 


"14 4 ) 
r ee *go- omg 
ing the Crime, taken try 
tage of. The Principle of our merciful 
h he ones 
in Favour of the Accuſed. If he be ac- 


ann rk,” it hall be final, he ſhall 
| . again for the ſame 
Crime; und galley, yet if 
ON hat ins Free in the Indict- 
ment; he ſhall not be debarred from mov- 
ing thereon in Arreſt of nt, notwith- 
ſtanding the Verdict againſt him. And this 
is no peculiar- Grace to Mr. Woodfall the 
Engliſh Bookſeller in Libel, it is equally 
to Mr. Lookup the Scotch Gambler iv Ns. 
Jury. The Intent in one Crime is as much 
a Matter of Law as in another; there is no 
Difference : The Criminality of the Deed, 
de it what it will, upon the State of the Fact 
by the Evidence, and under the Remarks, 
Advice, and Inſtruction of. the Judge 
hog, a called his Directions) is left to the 


ury, and the Words or not can 
pronounced by no Power whatſo - 
ever. In fact, they pgver have been. And 
this is the true Reus why Judges finally 
leave the Conſtruction of every Act, tried as 
a Crime, and Libel in 1 to the Jury. 
notwithſtanding commonly tell 
them that they ouglit to follow the Directions 
of the Court therein, becauſe the Intent is 


an Inference of the Law. The Pretence, 
therefore, that this is not before them, or left 
C to 


8 0 
to them, is a Novelty, and contradicted by 
all the printed Trials. | 


In my own Opinion too, whether any Act 


be malicious or ſeditious, no Lawyer can de- 
termine ſo well as a Man who knows more 


of the World, of the ,Company, - Friends, 


Family, Turn, Views, Inclinations, and 
Grudges of the Actor. There is nothing 
technical, profeſſional, or abſtruſe in the Mat- 
ter. And as a ſmall Proof of this, no one, 


among the many Lawyers, who have called 
it a Matter of Law, has yet been able to 
ſhew what Maxim, Rule, or Poſition of 
Law it depends upon. If it be really Mat- 


ter of Law, the ſame Paper muſt be a ma- 


licious and ſeditious Libel, whether written 
by a Philoſopher withdrawn from the World, 
or by a factious Member of Parliament, or 
Mr. Wilkes. And yet the one may ground 
bimſelf innocently upon ſome public Rela- 


tion of Misfeaſance in the Miniſtry which he 
takes to be true and write from his Hcart, 


and the other may know the Story to be a 
. Lye, but chooſe to make uſe of it for the 
Sake of calumniating a Sct of Men for the 
Purpoſe of ſerving ſome private End, Would 


any Man, however, ſay. that the criminal 


Intent was the ſame ? And if it were not, 
the one is an innocent Man, and the other 
- a Libeller,, The former can only be anſwer- 


able in a civil Suit for any Damages he may 


have occaſioned, but the latter is penally 


anſwer- 


(au) | 
anſwerable. to the Palig-for a Crime * 
the State. 

For fear of being too. long 1 will now 
cloſe this Letter, but you ſhall ' ſoon hear 
from me again, - becauſe I am at a Loſs. to 
know with what Propriety the Doctrine, ſo 
much complained of, and delivered as Di- 
rections at the Trial, could be confirmed by 
the Court of King's Bench upon . Motions 
merely in Conſequence of the Yergi# ; alſo 
how ee in Nen en be 
juſtified... 44 a : F £891 


*. 
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* 1 1 ? 1 1 "has is, 
N my me I art) to 3 
the Nature of the whole Proceeding in 
Tibel. and from the univerſal Practice, that 
the Criminality, whether it be a Matter of 
Law or Fact, has always been left to the 
Jury. Even Scroggs, Fefferies and Holt con- 
formed to this, although the two former 
filled the Office of Chief Juſtice of England, 
towards the Cloſe of the Domiaion of the 
_ and the. other in the warmeſt Times 
C 2 after 


who 


* 
wo? 
* ww," * 
. 1 .* 
o 


king axy Paper, the Jury, if che Publice- 


(2) 
after the Revolution, ind wite een Re- 
ſons inclined to a high Strain of Government. 
'Pemberton, who ſucceeded Ido not 
mention, becauſe he was a rate Man; 
but Wright Chief Juſtice to James the ad, 
2 at the 99 of the re Bi- 

, Royaliſt and High-flier'as” he was, 
2 noted as a ſignal Inſtance of the 
Truth of m Aſertion. And the Authori- 
ties I to are the State Tridls, where 
the Sabje& has never had more allowed yo 
than was his Due. This is irr 
to the Uſage. Now could ſuch Conduct — 


held by the firſt Lawyers of the Time, and 


ueſtionable as 
Aſſertion is 


yet be impertinent, or even 
and Legality ? T 


90 fron to be received at once, upon a 


le Authority. 
Mansfield long ago learned from the 
antient Orators, that in the judiciary Kind of 
bo uence it was required in the rf Place 
eſtabliſh a Crime committed, then to ſhew 
of — Nature that Crime was, and 70 
who-was the Perpetrator of it. Therefore, 
one would conceive, that until a Libel was 
proved to have been mage, a Jury could not 


ind any body gui toy. © making. it. How- 
ever, the preſent King's Bench ſeem to have 
reverſed. 
er n- a wot play ron A. 


e old Rule. For they fay (if 


with 


officto againſt any Man'as * 


tion 


N 


The Caſe of the Biſhops is equiyalen 


t to 
an hundred Cafes, not only from the Mag- 
nitude of it's Object, and the Weight of it's 
Royal Proſecutor, but in being a Trial at 
Bar before the whole Court. all four 
Judges concurred in leaving the criminal In- 
tent to the Jury, and two of them expreſsly 
declared this to be a Matter of Fact, and 
not an Inference of Law. Almoſt all the 
other 'Frials were at N Prius, and prove 
only the Opinion of one Judge. But there 
is not a fingle Inſtance in the firſt fix Vo- 
lumes of the Stare Tull, which are all that 
Have been publiſhed: with any Degree of Au- 
thority, both Counſel and Judge do 


not 


1 c 


* TS... WI. 


— 
» mugs rr yt — —.— 
- - 
— yt e * 
1 
_ =_ — —— 


— — 2 — * —— 2 N * ; 
. + tht __— a, — 53; ue. rn p — _ = # © 19% - * . | 
yew - 50m ab „„ rr E TT 3 > » oe — em ͤ — . ̃— — 


ä a+ ls. ett. hs che. tn, 


© * 
n 2 


8 


W 
— 


ö 


* * 
„„ oe | 
'not expatiate to the Jury yo the Libellouſ- 
neſs of the Paper in Queſtion. In Tutchin's 
Caſe for printing The Obſervators in 1704 
(the Year of Lord Mansfield's Birth) my 
Lord Holt ſums up to the Jury in theſe 
Words: Gentlemen of the Jury; this is 
«© an Information for publiſhing Libels againſt 
* the Queen and 1 Government, and 
then, after ſtating the Proof of the Publica- 
tion, and reading ſome Paſſages from the 
Obſervators, he goes on, ſo that now you 
„ have heard his Evidence, you are to con- 
« /iger whether you are ſatisſied that Mr. 
« Tutchinis guilty of writing, compoſing and 
-< publiſhing theſe Libels. They "ſay they 
* are innocent Papers, and nothing is a Li- 
bel but what reflects upon ſome particular 
„ Perſon. But this is a very ſtrange Doc- 
e trine, to ſay it is not a Libel * 
on Government, endeavouring to poſſeſs 
* the People that the Government is male- 
* adminiſtered by corrupt Perſons, that are 
employed in ſuch or ſuch Stations either 
in the Navy or Army: For it is very ne- 
ceſſary for all Governments that the Peo- 
„ple ſhould have a good Opinion of it. 
And nothing can be worſe than to endea- 
- © vour to procure Animoſities as to the 
Management of it: This Has been always 
looked upon as a Crime, and no Govern- 
ment can be ſafe without it be puniſhed. 
Nu you are to conjider whether theſe 
* Words I have read to you do not tend to 
| 15 , ««beget 


Aa 


n 9——— — 32 — — 


(15) | 

tion of the Government? Even in Har- 
riss Trial in 1679, where Scroggs was the 
Judge, and Jeſßferies Counſel for the Crown, 
they both inſiſted to the Jury upon Argu- 
ments to prove the Publication a Libel, and 
as a Demonſtration, that then it was under- 
ſtood: bath: Law and Fact went to the Jury, 
the Chief Juſtice, upon their withdrawing, 
ſaid to them, If there be any Thing in 
Law, let me know it before you go out.“ 
In 1680, in Carr's Trial, the ſame Judge 
and Counſel acted the ſame Part, although 
they advanced the Doctrines of late regene- 
rated, Nevertheleſs they neither of them 
went ſo far as to lay down that & the Jury, 
« if they found the Publication; by adding 
« they did not find the Paper a Libel, or 
« did not find the Epithets, or did not find 
« any malicious Intent, could not affect the 
Verdict, becauſe none of theſe Things 
« were to be found one Way or other. Nor 
«« did they ſay that the Fact of Publication 
* found by the Jury was the very Crime 
they were to try; therefore clearly there 
could de no judgment of Acquittal, and 
Judgment cught to be entered far the 
„Crown.“ The deſperate Judges of Charles 
and James never ventured this Length. 
However, it will not be unworthy the Rea- 
der to regard ſome of the Doctrines of that 
Day, as they will ſhew the Source and the 
Tendency of what is now advanced. In 


Carr's 


- 


« a dire& Proof of the Fact, 
* killing, but yet you have ſuch Evidence by 


| (16) 
Carr's Trial my Lord Scroggs was d to 
ſay, Gentlemen, I had rather Mr. Carr, 
« with all his Faults about him, ſhould go 
« away with Applauſe, and have him found 
„ not guilty, than do him Wrong in one 
« Circumſtance; for I come to ty Cauſes 
&« according to Truth of Fact; I come not to 
© phad of one Side nor another ; not to con- 


 « demn Men that are innocent, nor to ac- 


quit them, if they are guilty. Now, it 
* . — for you to — what Proofs 
« you have, as to this particular Book. 
«© You very well know that Evidences of 


Fact are to be expected according to the 
Nature of the Thing. We are fain to 


retreat to ſuch probable and conjectural 


% Evidence as the Matter will bear. Even 


« for Men's Lives, you have very often not 
the actual 


« Preſumptiun, as ſeems reaſonable to Cou- 


« ſcience, Certainly that ſhould govern in 


cc Offences, and eſpecially when of a Nature 


that reflect upon Government. As for 
* thoſe Words illicite, 3 F muſt re- 
cite what all the Judges 


England have 
declared. When by the King's Command 


we were to give in our Opinion what was 


be done in Point of the Regulation of the 
* Preſs, we did all ſubſcribe, that to print 


or publiſh any News-books or Pamphlets 


* of News whatſoever is illegal; that it is a 
* manifeſt Intent to the Breach: of the Peace, 
5 and 


0 n * 

« and bag foes Hh ml by | 
© Law: now 2 this. 
not Few amy what then F If 4 be | 
been no Reflection in this Book at all, 2 
* it is cite, and the Author ought to be 
convicted for it. een 
„lic Notice to all People, and ef 
« Printers and Bookſellers. Now © hs 
*« Subject Matter. It was fillily writ, E he 
« did not believe we underſtood it; it muſk 
« be: with an Intent People ſhould know: 
« what Reflections he made; and ſhall all 
„Mankind know, and ſhall rh that try 
the Cauſe not know it ? If you find him 
& and ſay what he is of, we . 
* 1 whether the s guy of ws ug 
Malice or no. There are ſome Things that that 
do not neceffarily imply Malice in them. 
« If this Thing does not imply it, then the 
Judges will go according to Sentence ; fo 
that it concerns you not one Farthing, whe- 
ther malicious or not, that's plain. Now, 

there remains only whether or no he was 
« the Publiſher of this Book ? For tbr you 
* mult take Evidence in this Cair, as you 
« do alk the Year along. You do not ſwear, 


% nor are you bound to ſwear here, that he 
« wag the ublilher' but, if you find him 
Wu , you'vnly ſwear you believe ſo. 
285 ht theſe Papers to be print- 

« ed. IT you can't ſay he ſent him, you 


cus groe no Verdi a if you | 
Wh. that. The Printer fays he knew 
nd other Perſon in the World that had 
D « any 


— — eee — - 


618.) 
10 any Pretenſions to be the Author, and if 
4 he were the Author, no Doubt but he is 
the Publiſher.” However, this Chief 
Juſtice very ſhortly fell under an Inquiry of 
the Houſe of Commons for his Adminiſ 
tion of Juſtice. In the Trial of Sir Samuel 
Bornardiſton in 1683, my Lord Jeffexies lets 
the Counſel harangue upon the Libellouſneſs 
of the Letters written by Sir Samuel, and 
does himſelf the ſame through Three fourths 
of his Speech to the Jury. However, he 
aſks *-How any Man ſhall prove another 
„ Man's Malice that lies in his Mind, but 
« from his Actions? And. declares in In- 
« formations for Offences of this. Nature 
% falſely, maliciouſly and ſeditiauſly are the for- 
« 2 — if the aa the Thing 
te be ſuch as neceſſarily imports. Malice, Re- 
*« proach and Scandal to the Government, 
« there needs no Proof but of the Fact done, 
* the Law ſupplies the reſt. If the Fact 
« were indifferent in itſelf, then to make a 
* Crime of it, the accidental Circumſtances 
«© muſt be proved.” Nevertheleſs he makes 
the criminal Intent the firſt Head of his Ad- 
dreſs to the Jury, leaves it fully to their 
Conſideration, and tells them, Gentlemen, 
&« the Queſtion before you is, whether the 
% Defendant be guilty of writing theſe ma- 
e licious, ſeditious Letters, . for that they 
are malicious and. factious, no honeſt Man 
* can doubt in the leaſt, and I do not find 
that the Counſel do offer to ſay any thing 
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in Defence of the Letters.” He then 
| ſtates the Proof of the writing and publiſh- 
ing, and concludes thus © So. that, Gentle-- 
« men, this Information ſurely ( if ever an 

« was) is fully proved, as it is Vid, in al 
** the Parts of it. The Queſtion gon are to 


« try is only, whether t e Defendant be 
guilty of this Offence or not guilty. It is 


1 15 atter of great Conſequence, and that 
has made me take ſo much Notice of the 
— 1 54 of Things of this Nature, that 
Ge we ma 


earn to beware of theſe Men. 
« They are Traitors in their Minds.” The 


wonderful Conformity between ſome of the 
above Reaſoning and that in a late udgment 


need not be pointed out; indeed the whole 


of the latter is derived from the two laſt 


mentioned Chiefs. However, 4 Gant fair- 
L left both Law and Fact to e Jury, and 
ell as much ſhort of Scroggs, as this laſt 


hath done of Lord M. ; and yet the Conduct 


of Lord Chief Juſtice Scro ye Riſe to 
the celebrated Treatiſe of John Hawles 
on the Truſt and Duty of . Juries, and 
to that of Lord Somers on 12 Power and 
Juriſdiction of Grand Juries, as well as to a 


Parliamentary Impeachment. 


PuiLELEUTHERVS ANGLICANUS. 
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HE Sade with. wich e hat 
Opinion is cloathed by y being. called a 


MSc, of the Court of 1 's Bench, 
Judgm me defirous of knowing tows; it became 
» ſo, and who gave it that Wands. A Friend 
told me that it was owing to Lord Mans- 
field, and aſked me whether 1 did not recol- 
1e& the Court. condemning General War- 
rants, without having an Matter before 
them whereby they, nece arily. became an 
Object of Conſideration ; that Was a Pre- 
Selen for this. There were two Motions 
made to the Court in canſequence of the Ver- 
dict in the King againſf Woodfall, the one 
was, * to ſtay the entering of Judg- 
« ment on 1. Verdict,“ a nf the other 
re that the Verdict might be entered accord 


** ing to the legal nport of the finding of 
« the Jury.” On the r dey the Coun- 
fel were encouraged into what paſſed 


at the Trial, * 2 be ief Juſtice Ae 
it was fieceſſiry to: report the whole. 

Nov theſe Things pals my Underſtanding, 
Becauſe nothing can be requiſite for the 
Court to determine ſuch Motion, but the 
Charge, the Plea, and the finding of the 
Jury, It was known and is allowed to be 
clear Law that the Wogan muſt be entered 
4 in 


ovine > © 0 0 - 


tion of Law upon 


| 15 
in end it was delivered, and “ no Af- 
« fidavit of a Juror can be read as to hat 
he then thought or intended. There is 
« no Ground from any Thing which 
66 © dic the Savſs df the Jury.” The 
Words after being received muſt len for 
themſelves . Abd therefore it isa Quef- 
8 þ 8c pag ny crdict.” 
The Report of the Evidence, the Arguments 
hoc he pay 70 args ry Caſs 
not he of any Uſe. No ſuch collateral Mat- 
ter ought to 45 admitted. The Court can- 


A of the Record in queſt of 


to ground their Opinion 8 
8 confine: NED 3 
e eee them to the 
Information and Plea, and — fee what will 
be their Effet. Every Thing elſe is Matter 
deborg, and can only tend to miſlead and to 
give a wrong Bias. 

Such Report therefore was „ 
impertirent, the of the Judge's Di- 
were W ment befdre * 
and they could not any Opinion thereon 
without doing 2 irs dic and ir- 
regular; and conſequently this Determination 
Was a raſh and a Act, and can car- 
ry no legal Authority whatever with it. Did 
not we know that Lord Mansfield's Practice 
needs no one would be tempted to 


ſuppoſe that theſe Directions were firſt ſlid in 


upon the Court for the Sake of procuring 
2 and afterwards into 4 
4 U Us 


(22) 
Judicature for che like End. But that can- 
not be, for it is ſaid that the Law as there 
t ſtated has been ſo often unanimouſſy agreed 

the whole Court, upon every Report 
0 -— 5 by Lord Mansfield of a Triab for a 
« Libel; that it would be improper to make 
* it a Queſtion now. And that among thoſe 
that concurred, / the Bar may recolle& the 
4 Dead and the Living not preſent.” Now 
Sir, under theſe Circumſtances I ſhould be 
glad to know in what cnn this ever 
happened. 
Nothing but a Motion for a new Trial, 
upon the Ground of Miſdirections to the Ju- 
ry, could bring the Matter before the Court. 
Inform me, therefore, if you can, in what 
one Caufe this hath taken Place within the 
laſt fourteen Years. From the Expreſſion I 
ſuppoſe it muſt have fallen out Se fre- 
quently ; and my Non- attendance at* the 
Bar has been the Occaſion of no Inſtance 
coming to my Knowledge ? The Diſcourſe 
among the Brotherhood at their r 
tions is ſo totally extrajudicial and ſo ine 
ble of being aſcertained that ry cannot be 
what is meant. 

But if what was ruled i in the King againf 
MWaoafall, be intended, as I conceive it is, for 
a compleat Code of the Law in Libel, I am 
ſurprized to read in the News Papers, that 
the noble Penner hath declined anſwering 
tome plain Queſtions put for the more clear 
Aſcertainment of his Doctrine, and its bind- 


| ing 


( 23) 

ing Force as a Judgment. When four 
Months had been taken finally to ſettle it, 
and it was officiouſly intruded upon the great 
Word as complete, the Intimation of a Doubt 
about its Meaning, eſpecially from a Peer of 
the ſame Profeſſion, ſhould have produced 
an immediate Explanation. But rat is re- 
fuſed, and the Opinion is to remain a Dark 
lanthorn for political A 3 hereafter. 
It was aſſerted in another Place, that the 
Noble judge avowed to every Body his Ad- 
judication, and wiſhed for nothing more than 
an Opportunity of fully declaring it, fer the 
Sake of Certainty in ſo agitated a Queſtion. 
All this only ſerves to'ſhew the Man! For an 
explicit Reſolution of the Queries mutt and 
will come, after ſix Weeks more Conſulta- 
tion, and one 'or two farther intermediate, 

ambiguous Anſwers. | 
' To recapitulate for a Moment. Scroggs, 
our Prototype, in 1679, talks of Law and 
Fact in Libel, the one for the Jury and the 
other for the Court, but ſums up both to the 
Jurors. Being grown ſtouter in 1680, he 
tells them they have nothing to do with the 
Law and.muſt be bound by the Court's Di- 
rections with reſpect to it; nevertheleſs he 
ſtates to them thortly the Nature of the 
Libel, and docs not keep it abſolutely from 
them. The Houſe of Commons fall upon 
his Lordſhip, (whom Burnet repreſents as a 
plauſible Speaker, an indifferent Lawyer, 
and a Man of no Principles,) and we hear 
no 
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Wright. However, it ſeems that Raymond, 
- who had been Solicitor-General to 


| neſs of the Paper, 


(24) 

no more of him. Pemberton his Succeſſor, 
profeſiedly ſubmits both Law and Fact to 
the Inqueſt. Jefferies, who was put into his 
Place, re-declares the Law to be the Province 


of the Court alone, but nevertheleſs lays both 


that and the Fact fully before ths form Lord 
Chief Juſtice Wright acts like Pemberton. 
Thus ſtood the Matter under the Stuarts. 
Fhe Revolution takes Place, and Hut for 
20 Years treads in the Steps of Pemberton and 


Ann's Jacobite Adminiſtration, when he be- 
came Chief Juſtice, renewed, in 1731, the 
Poſitions of Scroggs, by telling the Jury 
they had nothing to do with the Libellouſ- 
and in the King againſt 
Franklin (Printer of the Craftſman) only ſum- 
med up the Evidence of the Publication and 
of the? Interpretation of particular Words, 
commonly called the Innuendoes:. But, it 
is obſervable that the Attorney-General of 
the. Time, Sir Philip York, although he aſ- 
ſerted Libel or not to. be a legal Confidera- 
tion, yet went at large into Reaſons to ſatiſ- 
iy the Jury that the Paper in Queſtion was 
really a. Libel; and this Conduct of his, 
under-ſuch a Judge, is a convincing Proof 
of his;own Opinion, that the whole aught, 
under the Direction and Inſtruction of the 
Court, to go to the Jury. Lee. for. fixteen 
Years conducted himſelf, without Reproach, 
like Pem berton, Win Holt, and Hard- 
: WICKE. 
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wicke. Then comes Lord Mansfield, who 
linites the Principles of Feferies, with the 
Manner of Sera "i and the Conduct of 
þ aymond, and, r. fourtcen Years, pro- 
cures his whole Re to ſanctiſy this Con- 
duct, and even to go one Step farther, and 
to declare, that if a Jury find the Fact of 
Publication, and the eee but ſay the 

Defendant is not guilty as to the Libel eng 
criminal Intent, fach latter finding will be 
of no Effect, and a general Verdict of Guilty 

- mult be entered, for a jury cannot, if they 
will, take upon them to yo of the Law 
and the Fact. This Adjudication makes a 
Noiſe, and the Public grow alarmed. His 
Friends fay he has only trod in the Steps of 
his Predeceſſors, the Doctrine has been in- 
variable, and my Lord Reymond in the N. 
and Franklyn, is an Authority in Point. This 
ſingle Inſtance of one Judge, at. N/ Prius, 
with- holding the Determination of the Cri- 

minality of the Paper from being inquired 
into, is at once erected into a ſolemn Judg- 
ment in Point, and called the uniform Uſage 
of Judges; and then the noble · Lord, ſink- 
ing altogether the other Novelty of declar- 
that a finding of Not Guiliy upon the Li- 
47 would gui nothing, cries out, Quid fects 
ubi lapſus | at moſt, Error communis facit 
ut is Friends triumph, and he confident- 
brings forth the La of his Doctrine, 
Fig Conſcia mens recti; non civium ard rr 
raua Jubentium * geetre ali am. 1 His 
um- 
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explicitly what he means, 
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summary, however, of Libel Law being 


couched in ambiguous Terms, and hypothe- 
tical Poſitions ; his wore, is defired to lay 
e grows indig- 
nant and e refuſes and orateſe 
{t any compulſory Exammation In- 
[regtas — framed by a 3 
| profefled to be for bis own — 
as an 2 to the Lag and F of 
a Peer. And here we 15 are at preſent, in 
Amazement, Uncertainty, and Confuſion. 
Nothing more therefore Can be faid upon 
chis Head. | 


PHILELUTHERVS ANGLICANUS. 


LE I I * 8 
"0:1 | 

ET me now de for a Ig 

what the Court of King's Bench did 


in the Caſe of Amon. He is proſecuted. by 
Information ex officio for vending the Repub- 


lication of Junius” firſt Letter. The Mu- 


ſæum, which contained this Letter, is proved 
to be fold by his Shopman. The judge 
(Lord Mansfield) tells the Jury this is pre- 


ſumptive Evidence againſt the Maſter, and 


concluſive if not anſwered. One of the 
' Jurors doubts whether the Maſter, who was 
| abſent, 


( 27) 
abſent, might know. of this Sale, and aſks 


whether in a criminal Cafe, he is at all 
Events bound to pay ſo much Regard to 
ſuch preſumptive Evidence as to convict up- 
on it, unleſs an{wered by other Evidence? 
His Lordſhip declares he is. The Juror 
ſubmits, Gods the Defendant ' guilty, but is 
diſſatisſied in his own Conſcience, and ſwears 
nothing could haye made him concur in ſuch 
Verdict, but the being poſitively told that 
ſuch Evidence was conclufive upon him. 
The Defendant immediately files Affidavits 
to proye his Abſence, and Ignorance of the 
Publication, and that ſo ſoon as he knew it, 
he for bade the Sale, and returned the unſold 
Copies. The Republiſher and his Printer 
ſWear that Junius NG was inferted with- 
out the Defendant's Knowledge, and his 
Name put to the Cover without his Privity 
or Conſent; and that fa ſoon as he diſcovered 
it he ſent a Note expreſſing his Diſlike, and 
deſiring his Name might not appear there in 
future. The Defendant himſelf ſwears t0 
his not being at home when the Muſeums 
were brought to his Shop; that when he 
came in and obſerved his Name to them, he 
immediately ſent a Note to the Publiſher 
5 — 4 — it, and ſoon after, perceiviag 
Junius Letter there, he directly gave Orders 

for ſtopping the Sale, ordered the 
Copies to be put into the Garret, and re- 
turned them the firſt Opportunity. Another 
Boabfeller ſwears it was cuſtomary to put 
. E 2 the 
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( 28") 
the Names of the Brethren in the Trade to 
a Title-Page without aſking Leave. Morris, 
a Barriſter, ſwears to his calling at the De- 
fendant's for one of theſe Mufteums, not 
thinking Juniuss Letter a Libel, but was 
refuſed, although he was a Supporter of the 
Bill of Rights, and well known to the De- 
fendant as ſuch, and although the Copies 
were not then carried 'back ; and "that he 
immediately afterwards ' bought one at a 
neighbouring Bookſeller's ; adding alfo, that 
whilſt he was in the Defendant's Shop a 
Stranger called for the ſame Purpoſe, and 
was in like Manner refuſed. And the De- 
fendant's Shopman ſwears his Confirmation 
of all theſe Particulars. Four Months af- 
ter this, the Defendant is called upon to 
receiye Judgment, when theſe fix Afﬀdavits 
are read anew and ſtand uncontradicted. Lord 
Mansfeld retires, and my Lord Commiſſioner 
Aſton pronounces the Sentence of the Court. 
In his doing of this he takes Notice that 
the Defendant had been found guilty of 
« publiſhing a moſt wicked, ſeditious and 
* malignant Libel; and had been full, 
* fairly and legally convicted; but the Ki 
wanted not to oppreſs his Subjects with 
“ Cruelty, he meant only to correct their 


* ill-ſprung Errors. The Coutt were of 
Opinion the Affidavits of the Republiſher 
and of the Defendant nE. bis Guilt ; 
„ they did not attend to the others, and 
i would pay no Regard to the Aﬀdavit of 

a * Morris 
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« Morris who could declare (though in a 
«« Parentheſis) that Junius Letter was not a 
6 33 but that the Bookſellers in future 

might not plead. Ignorance, it was ne- 
6 cel ary to repete that the bare Fact of Pub- 
« lication way fefficient. Convittion. The At- 
cc 2 General could not be blamed for 


ing his Prayer for Judgment in this 


«+. Cauſe,” The Sentence upon the Defen- 
dant wha! « Fine of xo Marks, and to be 


bound over for his good Behaviour for two 


Years, himſelf f in en and Sureties in 200l. 
each. 

One may 4 that a Jury could not 
be much inclined to favour Almon, who 


could find him guilty as a Criminal, with- 
out direct Proof, upon a Preſumption drawn 


from the Act of his Servant, hlt he him- 


ſelf was abſent, The Admiſſibility of ſuch 
Evidence in criminal Law might be queſ- 
- tioned,” And moſt certainly it was not con- 
eluſive upon them, if admitted. They 


might from ſome S within 


their on private Knowledge have formed a 
contrary Preſumption and ** found the 
| Defendant not guilty. And if they were di- 
rected otherwile, they were miſdirected. 


But, be this as it may, after the Affida- 


vits had been read, it was clear that Almon 
was free from any criminal Intent or Deſign 
ol libelling; 
ſcientiæ, although convicted by Law. He 


he! ſtood acquitted foro con- 


- well perfectly innocent in the Eyes of the 
3 Court. 


- 
« 
— 2 2 
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Court. Indeed I do pot underſtand at any 
Rate how a Nan found guilty upon mere 
preſumptive Evidence can be aid to have 
been fully convicted. But 8 excites 
my Aſtoniſhment fo. much as the Rejection 
of a Lawyer's Afﬀidavit,. in point of Fact, 
becauſe he has differed from the Court in 
point of Law. The Deponent it ſeems is a 
young Man, warm in Party, and much with 
the Supporters of the Bill of Rights. In 
ſuch. Circumſtances he may eaſily be tran- 
pour to look upon animated Papers againſt 
the Adminiſtration with Approbation, and 
from the Prejudice of the Limes ta think 
nothing too bad can be aſſerted of the Go- 
verment. He may perſuade bimſelf that the 
whole is corrupt, pernicious, and arbitrary, 
from the Top to the Bottom, both in Prin- 
ciple and Practiſe. At his Age too it is very 
prohable that the Enthufiaim, of Liberty, 
which young Men contract at the Unjverſity, 
ſrom reading the Republican Authors of 
Greece and Rome, may not be quite worn 
out. And he may verily think that Junius 
gives every Man no more than his Due, that 
no Rank or Station is ahove Animadverſion, 
and that Truth can never be a Libel., No, 

if this be his ſincere Opinion, and that it 
is poſſible: I am well aſſured from, What 1 
know of very ſenſible Men in particular 
Points, and no Man can be certain it is not; 
vhat can excuſe the ſetting aſide his Aſfida- 
vit? Is the Court warranted to rr 
Pp Cc 


* * 
a.. : nn — * 
„ da” ® — — 
- 4 > 
" * . 
2 ay - 
4 a w . 


* —— —— v 


9 1 — bs Wo - Ns # % 9 
— —ͤ—ę—— — —U— —— 4 wu ac wen Toes % "0 
— 
- 2 4 
— 9 
2 a 


r r « 45. Hts , % WW, 3% 3, 5 a RA _ 3. 2 ” ww DB Sv 3 «6 &@ &@ < 


© 4 2» 
the Deponent perju rjured ? and yet this they 
virtually do. © There ſeems to be no Foun- 


dation he Juſtification for ſuch Conduct. 


Becauſe 'a Man is ſwayed in {| e e diſ- 


utable Opinions by Party or Company, doe 
Hat defttoy his Credit * plai tters of 


Fact? The Injuſtice of loch a Proceeding 


with reſpe& to the Defendant is t, 
becauſe Mr. Morris Affidavit he" 8. 
ly material; but the infamous Imputation 
thrown upon a Gentlemen 'of Education, 
Parts and Fortune, from ſuch flight Grounds 
would ſcarce be pardonable in Mr. Rig or 
a Set of jolly King's Men over Claret, and 
muſt be a laſting Reproach to a Bench of 
grave Judges in the ſober Office of Judica- 
ture. Nothing that he can write will be too 
ſevere a Return for ſuch Haſty and violent 
Calumny. 'So extravagant a Cenſure is 4 
Diſgrace to the Robe of Magiſtra For 
the Honour 'of decried Juries I believe no 
twelve Laymen could be found who would 


err ſo widely from the ſimple Line of im- 


partial Juſtice. The King's Bench know 
that Mr. Morris's Opinion was not fingular ; 
for two ries, that is, twenty-four good 
and indifferent Men, had declared them- 
ſelves - of the ſame Sentiment. Were all 


theſe perjured ? Well 'then, was Mr. Morris 


under any Bias of Intereſt? There is no 


Pretence for the Suggeſtion. And I will 
venture to affirm, his depoſing that Almoh 
refuled him, who was 4 Friend and Ac- 
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quaintance, the Miſceum. when he called, 
and alſo a Stranger in his Preſence, ſo con- 
firms the Truth of Amon f Juſtification. that 


fuch Depoſition could not be ſet alide, and 


Juſtice done to him. 
The Sentence is not only irreconcileable 
to any Principle of Equity or Law, but is 


deſtructive of itſelf, or e de fe as a Lawyer 
would fay. If con 23 criminal as 


to juſtify. the laying him under a Recogni- 
zance of 400l. for his good Behaviour for 


tuo Years, his Fine ought to be heavy. How 


diſproportionate and inconſiſtent is. ſuch 
enormous Surety with a Mul& of 61. The 


Inequality or Iniquity is apparent. In ſhort, 


there was no Pretenſe for the taking. of any 
Surety in ſuch a Caſe, But that was the 
ſole Object; for, if he will print no more 
political Pamphlets, he ſuffers nothing from 
the Sentence. Ihe Fine or immediate Pu- 
niſhment is trifling. The Trouble of Proſe- 
cution and the conſequent Charge of 140l. 
which Alnon was put to, ate the actual 


Hardſhips. It is impoſſible to vindicate this 


Sentence in any Light; and it. ought to 


produce a parliamentary Inquiry, a Reſolu- 


tion againſt exceſſive Sureties for the Beha- 
viour, and an A& of Parliament for the 
Purpoſe. No Mhn.. can give a Reaſon for 


| this Recognizance, It is Oppreſſion, to uſe 
a mild Term. In ſhort, it looks like an 
Opportunity taken to revenge ſame old 
TY: Grudge oe a former Publication, and A be 
one 


„ 


one upon a Principle of re lating the Prefs, 
| dons ow. laying it Wee Reſtraint. And 
in truth' a Cour that can infli& ſuch Sen- 
fences would do well to ſtop the Preſs in- 
ay This Sort of Jodicaruls means to gag 


But if the Judges of the King's Bench 
are to keep the Keys 4 of the Preſs, and to be. 
an Office of Inquiſition, it is very needful 


that they ſhould have the Power of exclud- 


ing Juries from judging whether Books are ö 
made or ſeditivus, and the Authors or 


Publiſhers of them Criminals or not. I do 


not diſcommend thereſore their Attempt to 
reſerve to themſelves the Power of , adjudg- 
ing the Crime, The fame Petfons will then 
fing the Bookſeller guilty and ſet the Fine up- 
on him, which will be extremely contribu- 
tary to the End in View Indeed they can 
do nothing, unleſs they can compals this, 
and with it they may do what they pleaſe. 
At preſent Mr. Almon cannot forfeit his Re- 
cognizance, before he be convicted of ſome 
freſh Offence by a Jury; for, I do not think 
Lord Mansfield will declare that a Contempt 
of his Court (for which he might attach 
U Almo) and much leſs of the Perſons 
any of it e. , would be, within the 
Mont of aw, a Forfeiture. 19% "yang . 
of ſuch Recognizance. Nevertheleis 


never ſure 2 his Lordſhip, if ſo inclined, . 


may not pronounce to be . If he once 
can convict a Man of a Crime, which no 
ever had before them, there is no Part © 
e legal Frame of this Conſtitution which 
he may not mould to his own Fancy ; and, if 
the Juries are not to 485 whether any Pa- 
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ified. of e 
Fling hk guilty. of tte 
Q us 599 or 915 
f 9 and pu wy 5 ö ſong Wh. 


the Cale. of e nol fe hog bel 
grounded their 34 wi: new 14. 
the Incertainty e the 1 55 
By it 2 25 imply 2 245 17 concern 
8 or ſome of them at Teaſe, 
whic 


allowed were Matter for the 
-onfideration of the Jury, But as Mr. Mar- 
rig 100 endo obſerved, that could not be 
the Real; 95 with my Lord Commiſhaper. 4 
. for he. declared i the Jurors, 4 4 
find 5 A& of ublication,, m 3 
a" fi not the Gp Me Fact. .of publiſhing. 75 I 


7 5 Fs. « Pubbc 1 Told at. the Defendaat's. ”Y 


© Houſe, but Th | Very. 17 el charged in te 

+ * Info mation.” 1 57 7697 187 I 
of Inſtrugions i ip Fong, ag bee 1 
act, in cripnnal Trials are 1 
the, Judgment of "Bo faq, 8 2 Words o 4 
Mil ban, * N and Compulſion- gr | 
15 2 


„pen thoſe Things which were 
berty of the Preſs will he bat 3 a Nac uts 4 


* DIP. by Exhortation,” 


7 I truſt, Men will 1 in a plain Matter ſuffer; 3 


+ themſelves to be t ed out of r E 
Let us remember Ship- Money an and ih Sn 
Rand Opinion, of the: then udges. marr: 0h 
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